
lUchael D. Singer
CohelM1l '" KIlow;y
605 roCQ Street, S~ite 200
SM1l Diego, CA 92101-53((i)5

Dear ll:ilr. Singer:

Jilm1le Stevason, CJilieiE COWllsel of the Division, has asked me to
respond on behaliE oiE the Division oiE Lalboi StM1ldards EniEorcement to
the two letters YOI\1 wrote on April 23, 2003, regarding tJile albove
reiEerenced sulbj ece .

In the iEirst letter, yo~ ask whether, Ln the opmion of the
Division oiE Labor StM1ldards EniEorc~ent, the cOUllllPensation reqauired
]by Lalbor Code Ii .226.7 to be paid to eJlIJPloyees woo are not provided
with meal M1ld/or rest periods is a wage or a penalty? In the view
of the DLSE, the premll\i1l.Wl requ.ired ]by Laoor Code § 226.7 is just
that, a premi1Wll1l wage, not a penalty.

'lbe stabute (Section 226.71 simply requires a pr~i1Wll1l Ln the
event M1l eJlIJPloyer fails to provide M1l eJlIJPloyee a lIlleal or rest
period: 1'he roeilployer shall pay the eJlIJPloyee one additioJllaI hour of
pay at the eJlIJPloyee's regular rate of c~atio:n"'.

Unlike the provisions of , iEor Lnscance, Jr.aJb<O>r Code §Ii 2!l3,
2!l3.1 or 2!l3 • .5 which provide iEor wages to ":'continue as a penalty" ,
Lalbor Code Ii 226.7 simply requ.ires the additional hour of pay as a
premi1Wll1l for working ~r the circl\1llllstaDce,s. There is no meJl1ltion
of a "'penaltyQ aspect of the reqauir~ent. It should al,so be lJiloted
that Section 2((i)3 act~lly provides that ltJile action to recover the
penalty is sooject to the same statute of limitations as the action
iEor the <miges iErolill which the peJllalties arise. Obviously, the
Legislature was aware of the iEact that the statute oiE lilillitations
OJl1l actioJl1ls to recover penalties would ]be limited to the one-year
period provided in Code of Civil Procedure !i341iDl (al .

We, too, are aware oiE the use of the word "'penalty" m the DlfC
Statement As 1'0 'The .. Basis cOllJlcerning Wage Order 16. As you point
out, that is the only uae of the word illJl any of the COlIllJIIIJission's
discl\1ssioJl1ls.
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JilCtually, 1Use of the word PElll1la1ty to describe a pramiWIDl
reqllllired to be paid by <m employer is ll1lot 1Ull1l1US1Ual billft Slllch lllsage
ooes ll1lot iMp1y that the pramiWIDl is s1U1bject to the restrictive r1llles
coottaill1led Ln C>C. P. l§ 32~ (a') . Jr:ll1l the case of Ill1ldustrial /Welfare
COiMJission v. Superior C01llJCt (198~) 27 CaL 3d 69tOl, for eX<illlple, the
califorma l>1llpremm.e C01llJCt not.es that Ln the Statemm.ell1lt aOOjptedi )by the
COlIlIllIlIissioll1l cOll1lcerll1lill1lg the 198~ Orders the :ID\<llC sttated:

"The CoJlllJlliJissioll1l relies on the ~sittioll1l of a PJ!':Mhw Ql:
MII1I?llty pay for overtime work to reg1ll1ate~ oo=s
consistetilt with the h<f¥lth and welfare of ,elllployees
covered by this order." 'Id. at 713. (.JE:uilIJPhal$is added)

Agaill1l, Ln the case of Skyline Homes v • Departt::me1:!lt of J:OOustrial,
Relations (1985) 165 CaLApp.3d 239; 2U CaLlRJI;ltr. 792; 166
CaLApp.3d 232 (c); disawroved 01l1l other grolllfll1ldl:ll ill1l'1!'idewater Marine
/Wester:n, Inc. v: Bradshaw (1996) 14 CaL4th 5'57, '573, 59
Cal.Rjptr.2d 186, 927 P.2d 296), the C01Urt ll1lOted:

"'1lmiCllll:ll arglllfel:ll that the puzpoae aII1Id mtetilt of federal and
state law is to spread work IIllI10re eve1l1l1y thro1UgJ:Wlllt the
work force bydisco=agill1lg elliployers from reqllllirill1lg IIllI10re
th<m 4~ hours work and to cOlllpelilsate elliployees for the
str""in of workmg long houxs , and that the fl1Uct1Uatill1lg
workweek cOlllpOrts with this .purpoee , This ar~t

igll1lores the fact that in California overtimm.e wages are
also recognized as imposing a pralllliWIDl or mmalty !'n <m
ellIployer for 1Using overtime labor, <md that this penalty
applies to excessive ho1llJCS in the workday as well al$ in
the workweek. "'Yd., at 249 (.JE:uilIJPhasis added). "

It c01Uld hard1y .be argllled that the overtime wages which the
I\lIi\C and the Califorma C01llJCts refer to as "'a premmium or penalty on
an employer" wOlllld be considered a "'penalty" 500ject to the re
stricted statlllte of limitations of C.C. P. l§ 34~ (a). It Ls si1llllply
a way of describing the effect ofa pralllliWIDl wage reqii.rlremm.ent. Like
the pralllliWIDl timm.e and one-half and oo1U1ble timm.e ~sed on employers
who \Work ellIployees IIllI10re than the at.andaxd hours in a day which the
I\lIi\C has fOUll1ld to be healthful, the provisions of Labor Code l§ 226.7
~ses a pralllliWIDl reqlllliremm.ent 1Upon the ellIployer woo finds it
ll1lecessary to prod1Uctioo goals to deny an ellIployee the reqw.roo rest
period or dlllty-free meal periods . Re!:]1uirill1lg s1Uch a pramiWIDl
encourages ellIployers to provide the meal and rest periods which the
nI\C has found necessary.

Applying the co_on rules of stat1Utory COJlllstlClllfctiOll1l, the
nacure of the stat1Ute w01Uld reqllire that, as with all "remedial
legislatioll1l" it "is ,to be liberally COll1lStJC1lled to acco1llllplish its
evident pW::pose". (Brown v. smith. (1997)0,"55 CaLApp.4th 767,778)
The evident puzpoae of Laboz Code § 226 . 1 is to inslllre that
employees who are mconvenienced )by the denial of rest periods and
meal periods are properly corepenaat.ed ,
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b:il yoor sec=d letter of April 23rd, y= ask wether aII1I.
eDIIIIJPloyer is resj;i\O>lrJlsilOle for :n:..a:oor Code 'Ii 226.1 prem1lllJlll welrJl the '
ellDllJl?loyer has a pOllicy that rest periods are permitted bit, as a
practical l1lI\altter, eJllDPloyees are not; alble to be relieved of dll1ties
aII1I.d eoo 1lIlP not, gettilrJlg their rest peri0d8.

11'0111 provide the follomlrJlg e.xample:

"'A private corporatiolrJl provides detelrJltiolrJl officers for a
dete,lrJltiolrJl facility OOU1silrJlg over 1, IQIIQIIQI detainees. For
each smft, tOOre are approz.ilillately JIQI or lIJIl!jlrB detelrJltiolrJl
officers perfoJrnnilrJlg varioll1s fUmlCti=s aroUmld the
facility. 'll'Jhe ellDllJl?loyer advises the eDIIIIJPloyees tlhat 1tJhey
are a1llltoorized and permitted to taJke two paid telll-lillinute
rest periods per eight-ooll1r smft. I:lrJl order to 1taJke a
rest perioo, officers II!IJII1st radio their supervisor aII1I.d lOe
"'relieved" at ilieir statiolrJl ]by aIlIother officer. v.s a
practical l1lI\altter, the officers are cOlrJlsistelllt1y 1lIllrJlaJble to
talke their rest periods lOecause ilie sll1pervisors 00 lrJlot
provide relief officers to talke ower their duties. 1"he
officers are told they II!IJII1st check back later, bll1t whelll
they 00, the supervisor ooes not, peJrnnit the rest period."

I:lrJl yoor letter, you concend that the officers believe that the
failure to have sufficielllt reserves to allow relief is ilie result
of Umlder staffing.

'll'Jhis, of cour-se, raises a factual deteJrnnilrJlatio'll:ll; rot at ilie
same time, the trier of fact Calli rely up0lrJlcertailrJl pres1lllllll!Ptions and
ass1lllllll!Ptions. 1"he ellDllJl?loyer not only has 1tJhe wty to allow tlhe rest
periods, rot also has an affiJrllllative wty :riot to ilrJlterfere ilrJl tlhe
eJllDP1oyee's albi1ity to cake the rest periods free of dll1ty~. SillDllJl?ly
repeatilrJlg a l1lI\alntra to the effect tlhat "'all eDIIIIJPloyees are a1llltOOrized
to talke rest peri0d8", wm1e at tJhe same time p1acilrJlg obstacles ilrJl
tlhe pa1tJh of e1IIDIIJI?loyees who attSllDllJl?t to taJke the rest period, does not,
c0llllP1y wiili 1tJhe IWC Orders. 'II'Jhe california SuprE\lllle Court was faced
wi1tJh a s::iimilar (tlhOll1gh 1lIlnre1ated) situation Ln 1tJhe case of Ramirez
v • Yostf!lDtite Water Compall1l.y, :me. (1999) 21Q1 Ca1.4th 185, when it
discussed the qIUlesti«:)lrJl of whetlher an sxe1llDllJl?tiolrJl was awai1alb1e to
outsidesa1esJPersoll1ls. 1"he issue ilrJlvolved'we1tJher too sa1espersolrJl
actually ,spent more t~ fifty percent of ms OJJ:: her time engaged
Ln 33la1es. b:il tlhat'case, our SuprE\lllle co=t stated:

"'1"he logic ilrJlberent Ln the IWC's qIUlamltitative defilrJlitiolrJl
of outside sa1espersolrJl dictates that neitber a1terlrJlative

~Jmeslt periods are "'paid Iti_" am IWWiJle Il::be «)r«'llers r~e ItH:o.aIt Il::be
ell\PJl<>yee Jbe reJlieved of Ms or Jber &lties dilir:i.n:ag Il::be lteroHl\\JL_lte "'_It" period, Il::be
It:iiooe is sltiJlJl "",,_ted as "'oom:s _rJked". ~,Il::be ell\PJlojfer llillajf puce cerltaJL1!\l
resltriclti-.s on Il::be ell\PJlojfee (for :i.1!\lsltlmce, _It aJlJl<>w Il::be elll;PJlojfee 00 Jleawe ItM
ell\PJlOjfeJr's prem.ses» dilir:i.n:ag ItMs period.
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would be wholly sat.isfact.oxy. On t.he one band, if h01lllrs
worked on sales were det.ermined t.hrough an employer' s job
descript.ion, t.hen. t.he eIil!lployer could mJIlake an employee
exempt. from overtillllle laws solely by fashioning an
idealized job description. t.hat. had little basis in.
r~lit.y. 0.11 t.he other band, an employee Who is supposed
t.o be engaged in. sales act.ivit.ies during most of his
working hour'e and falls below t.he 50 percen.t. mark liue ee
his own soost.ilIndard performance soould not. therelby be
able t.o evade a valid exemption. A trial court., in.
det.ermining whet.her the employee is an out.side
salesperson, must. steer clear of t.hese t.wo pitfalls by
i:n:II.qtuiring in.t.o t.he realistic requirement.s of t.be job. JDm
so doing, t.be C01lllrt soould consider, first and foremost.,
oow t.be employee actually spends his or bertime. But t.be
t.rial C01lllrt soould also consider whether the employee's
pract.ice dliverges from t.he employer' s realist.ic
expect.at.ions, Whet.her t.here was 'any concret.e expression.
of employer dlislpleas1lllre over an employee's soost.andlard
performance, and whet.ber these expressions were
t.bemselves realist.ic given t.he accuaf overall require
ment.s of t.he job. H rd. at. 802. (Emphasis aMedl

To ext.rapo;tat.e t.his lesson lby t.he Suprenmle C01lllrt. t.o the
sit.uat.ion you describe, it. appears obvious t.hat. t.he reasonable
expect.at.ions of t.he employer must. be considered and then. the issue
must. be whet.her there was any "concrete expression of emplovee
dlispleas1lllreH over t.he fact that. rest. periods were not. "reasonalblyH
available. The employer may not. hide his head in. t.he sand, nor may
che employee fail t.o convey t.o t.he employer t.hat he or she cannot.
reason.i'bly meet. t.he expect.at.ion of the employer t.hat rest periods
are available given. "t.he act.uaf overall requiremen.lts of t.be jobH.

We hope this adequately addresses the issues you raised in
y01lllr letters. Thank you for y01lllr cont.Irmed in.t.erest. in california
labor law. .'

Y01lllrS t.ruly,
",

IEI:. TIEl:OlMAS CADELL, JR..
Attorney for t.he Labor COIJIlIJllissioner

c. C. Art.b1lllr Lujan, st.ate L,jiJlxlr COIJIlIJllissioner
Sam R.odriguez, Chief Deputy Labor COIJIlIJllissioner
Anne Stevason, Chief Counsel
Assist.ant. Labor Co.amlilillissioners ".,
Regional Na:nagers
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